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FOREWORD

The Labor-Management Reporting and Disclosure Act of 1959
[LMRDAJ], requires disclosure of activities by employers and labor
relations consultants who seek to influence the rights of employees
to organize and to bargain collectively. The Subcommittee has un-
dertaken an investigation of the Department of Labor’s enforce-
ment of these provisions of the law. In preparation for oversight
hearings the Subcommittee staff conducted a preliminary examina-
tion of the Department’s activities in this area. The Subcommittee
then conducted two days of oversight hearings on February 7th and
February 8th, 1984. This report reflects the conclusions and find-
ings of the Subcommittee’s investigation. It was formally adopted
by the Subcommittee on June 25, 1984.

The Subcommittee wishes to acknowledge the staff assistance re-
ceived in the preparation of this report from Fred Feinstein, Lloyd
Johnson, Faye Mays, Gail Weiss, Peter Rutledge, Rose Hamlin, and
Gail Brown.

Hon. WiLLiam L. (BiLr) CraAy,
Chairman.

(§419)

§ =






CONTENTS

Page

Foreword m
Introduction 1
Nature of Preliminary Investigation 1
Background of the LMRDA ...............ccccccceueurunnence. 1
Requirements of the LMRDA 3
Prior Subcommittee Consideration.............cecoeecvurvrurueeeeserennnnes 3
Erosion of Section 203 Enforcement 4
A. Resource Allocation 4

B. Case Initiation 8

C. Statutory Interprefnfinn 13

1. “Indirect” Persuader Activity 13

2. “Split-Income” Theory 14
Additional Consequences of Non-Enforcement 15
February 1984 Subcommittee Hearings 15
Conclusion 17
Minority Views 19
Attachments 24

V)






INTRODUCTION

Title II of the Labor-Management Reporting and Disclosure Act
of 1959 (LMRDA or Landrum-Griffin Act) requires that employers
and labor relations consultants file reports with the Secretary of
Labor if they seek to persuade employees about how to exercise
their rights to organize and collectively bargain.! Title II also re-
quires extensive reporting by unions and union officers.2 Through
a staff investigation and oversight hearings, the Subcommittee on
Labor-Management Relations has closely examined the Depart-
ment of Labor’s (DOL) enforcement of these provisions of the law.

The Subcommittee concludes that, while each year more than
50,000 unions file a detailed account of their activities and finances
with the Department of Labor, there is widespread non-compliance
by employers and labor relations consultants with the disclosure
provisions of Title II. In spite of this lopsided compliance, the De-
partment has systematically dismantled its employer and consult-
ant reporting enforcement program. The Department of Labor is
clearly failing to enforce important provisions of the LMRDA.

NATURE OF PRELIMINARY INVESTIGATION

In preparation for the oversight hearings, the Subcommittee staff
gathered information on the Department’s enforcement of the em-
ployer and consultant reporting requirements of the Act. The Sub-
committee reviewed the following sources of information: employer
and consultant reports filed with the Department of Labor, closed
employer and consultant case files covering the period from 1979 to
1983, internal documents and memoranda provided by the Depart-
ment, the Department’s responses to questions posecf by the Sub-
committee and other background materials. Officials of the Depart-
ment lat:g others familiar with the enforcement program were also
consulted.

BackcrouNnD oF THE LMRDA

During the late 1950’s, the Senate Select Committee on Improper
Activities in the Labor-Management Field (the “McClellan Commit-
tee’’) held well-publicized hearings on corrupt and unethical prac-
tices by unions, employers and labor relations consultants. One
finding of the McClellan Committee was that certain employers
hired labor relations consultants to thwart workers from effectively
exercising their organizing and bargaining rights under the Na-
tional Labor Relations Act.3

1 Sec. 203; 29 United States Code sec. 433.

2 Secs. 201, 202; 29 United States Code secs. 431, 432.

3 Final Report, Select Committee on Improper Activities in the Labor-Management Field of
the U.S. Senate, S. Rep. No. 1139, 86th Cong., 2d Sess., p. 871 (1960).
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When Congress enacted the Landrum-Griffin Act in 1959 it made
the policy judgment to require disclosure, rather than regulation,
of consultant activity. Congress clearly intended that labor-
management relations be conducted in full public view. Section 203
of the Act, which details the reporting and disclosure obligations of
employers and labor relations consultants, was the ‘“management
side” counterpart to the extensive reporting and disclosure obliga-
tions imposed on unions and union officials in Sections 201 and 202
of the Act.

The disclosure provisions require that all unfair labor practices
be reported. The statute also requires the disclosure of agreements
between an employer and a consultant that have an objective of
persuading employees about unionization. Thus, the Act also re-
quires disclosure of matters that are neither illegal nor constitute
unfair labor practices. They may not even be improper. Congress
made the policy judgment that only full disclosure enables the
people whose rights are directly affected, the public, and the Gov-
ernment to determine whether the activities are justifiable, ethical
and legal.4

The Department of Labor has sole authority to enforce the re-
porting and disclosure requirements of the LMRDA. The Act estab-
lishes identical procedures for enforcing the provisions relating to
employers, consultants and unions and identical penalties for non-
compliance with the Act. Within the Department of Labor, the
LMRDA is administered by the Office of Labor-Management Stand-
ards Enforcement (LMSE), a sub-division of the Labor Management
Services Administration (LMSA).5

In the 25 years since the enactment of the LMRDA there has
been a dramatic increase in management’s use of consultants to
counter the unionization efforts of employees or to decertify exist-
ing unions. This well-documented increase has been most pro-
nounced in the past 10 years.®

During the February, 1984 Subcommittee hearings, Charles
McDonald of the AFL-CIO presented research which documented
the burgeoning growth of the consultant industry. The study re-
vealed that consultants were the prime architects of anti-union cam-
paigns in 70 percent of the sample surveyed. Further, the incidence
of discharge of active unionists in violation of the National Labor
Relations Act increased when consultants were involved. The study
also concluded that consultants stimulate more aggressive, sophisti-
cated and illegal activities by employers during organizing cam-
paigns. Mr. McDonald pointed out that the failure of the Depart-
ment to enforce the employer and consultant reporting require-
ments frequently denies employees significant information required
by law about the full extent of their employers’ anti-union efforts.

4 8. 1555, S. Rep. No. 187, 86th Cong., 1st Sess., p. 5 (1959).

5 Subsequent to the adoption of this report, the Secretary of Labor in Order No. 3-84, abol-
%m St)he LMSA and redesignated the LMSE as the Office of Labor-Management Standards

s See,'Pressures Hearings, Infra note 12.
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REQUIREMENTS OF THE LMRDA

Section 203(a)(4) of the LMRDA requires all employers to report
to the Secretary of Labor any agreement with a labor relations con-
sultant “where an object thereof, directly or indirectly, is to per-
suade employees’”’ in regard to their rights to organize or collective-
ly bargain. Such employers must file a Form LM-10, entitled “Em-
ployer Report”, with the Department of Labor within 90 days after
the end of the fiscal year in which the expenditures were made.”
Employers are also required to report on this form all expenditures
incurred for the purpose of committing unfair labor practices
whether or not a consultant was involved. In 1983, 60 such employ-
er reports were filed.8

Section 203(b) of the LMRDA requires certain labor relations
consultants to file two reports with the Secretary. The first, an
“Agreement and Activities Report”’, Form LM-20, must be filed
within 30 days after the consultant enters into an agreement with
an employer “where an object thereof, directly or indirectly” is to
persuade employees or to gather information.? The second, a ‘“Re-
ceipts and Disbursements Report”’, Form LM-21, must be filed an-
nually by consultants required to file Form LM-20.1° It must list
all employers for whom the consultant performed labor relations
services and the amounts received from each during the course of
the year whether or not those services would otherwise be report-
able. During 1983, a total of 138 consultant reports were filed.1?

In short, the consultant’s LM-20 report should be followed by the
employer’s LM-10 report and later the consultant’s LM-21 report.
The forms require a description of the agreement between employ-
er and consultant, including the amount of money the employer
paid the consultant.

Section 201 of the LMRDA requires every international and local
union to file annually with the Department of Labor, a detailed
statement of its income and expenses, including salaries paid to all
officers and employees of the union. Unions are also required to
file reports about the maintenance of trusteeships and certain fi-
nancial transactions. More than 70,000 union reports are filed
every year.

PrioR SUBCOMMITTEE CONSIDERATION

In 1979 and 1980 this Subcommittee conducted hearings, Pres-
sures in Today's Workplace, which included extensive testimony
about the activities of consultants and their increasing impact on
labor-management relations.1? Following eleven days of hearings,
the majority members of the Subcommittee issued a report in 1980
that criticized the Department of Labor’s failure to correctly inter-

7 See infra, p. 15.

8 See, p. 15, below.

9 See, Attachment 2.

10 See, Attachment 3.

11 See infra, p. 15.

12 Pressures in Today's Workplace: Hearings before the Subcommittee on Labor-Management
Relations of the Committee of Education and Labor of the U.S. House of Representatives, 96th
Cong., 2nd Sess., Vol. IV (1980).

41-111 0 - 85 - 2
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pret and effectively enforce the employer and consultant reporting
requirements of the Act.

The report commended the Department for beginning to recog-
nize the proliferation and transformation of the consultant indus-
try, and for responding with preliminary steps to adjust its enforce-
ment of Section 203. The report concluded that the improvements,
while a necessary first step, did not go far enough toward achieving
Congress’ intent of full disclosure.

During the February, 1984 Subcommittee hearings, however, it
became apparent that the Department has not only disregarded
the 1980 Subcommittee recommendation which urged more effec-
tive enforcement of the employer and consultant reporting require-
ments of the LMRDA, but has retreated from the preliminary steps
which it had inititated to improve its enforcement of these provi-
sions. The Subcommittee concludes that, rather than upgrading or
even continuing its prior enforcement program, the current admin-
istration has substantially undermined effective implementation of
Title II of the LMRDA.

THE ERrosIoN OF SECTION 203 ENFORCEMENT

The Department of Labor’s reduced enforcement of the Act’s em-
ployer and consultant reporting and disclosure requirements since
1980 is so substantial that it approaches abandonment of its en-
forcement obligation. There are three principal components to the
erosion of this important agency responsibility: resource allocation,
case initiation and statutory interpretation.

A. RESOURCE ALLOCATION

Despite increased appropriations for LMSE, since 1980 the De-
partment of Labor has allocated diminishing resources to the en-
forcement of Section 203. The high point in enforcement was
reached during FY 1980, when LMSA advised its field offices that
“(tbhe investigation of employer or consultant reporting cases will
be afforded an equal priority to that presently given the investiga-
tion of (union) embezzlement complaints.”13 The terms of that di-
rective expired at the end of FY 1980.

LMSE has enjoyed an overall 20 percent increase in budget in
recent years:

Fiscal year: ’ Thousands
19%'9 $15.0
1980 16.8
1981 17.1
1982 17.0
1983 18.0
1984 } 22.3
1985 (req.) 22.5

In spite of this increase in resources, since 1980 there has been a
precipitous decline in the resources allocated to LMSE enforcement
of Section 203. The “LMSE Enforcement Strategy Document”,
issued to agency field offices. for FY 1981, FY 1982 and FY 1983,
mandated a sharply reduced commitment to Section 203 enforce-

13 LMSA Notice No. 69-79 (November 13, 1979) (Attachment 8). See also, “LMSE Steps Up
Consultant Enforcement,” LMSA Focus, March-April 1980, p. 1 (Attachment 10).
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ment. Currently, a maximum of approximately 3 percent of LMSE
program time is committed to Section 203 enforcement.

At the same time, LMSE has for the first time ‘“established
[union] audits and criminal investigations as the highest priority
after the statutorily-mandated election program.”’!'4 Documents in-
dicate that a minimum of 50 percent of LMSE program time is now
spent on this new priority. There are projections that this will soon
increase to over 70 percent of program time. Virtually all of the
rest of LMSE’s program time is allocated to statutorily-mandated
union election matters.

The divergent LMSE enforcement trends for achieving compli-
ance with the LMRDA is further demonstrated by a comparison of
the resources LMSE has committed to each enforcement area. De-
partment of Labor data supplied to the Subcommittee, and reflect-
ed in Figure 1, shows substantial increases in expenditures for
union-related enforcement, but a 93 percent decline in expendi-
tures for employer and consultant enforcement since FY 1980. The
Department’s justification for LMSA’s FY 1985 budget before both
the House and Senate Appropriations Subcommittees reflected no
changes in these enforcement policies.

14 LMSE Enforcement Strategy Document for FY 1983, p. 2. This document apparently re-
mained in force during FY 1984.
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Figure 1 also shows the growth in the recently implemented
Compliance Audit Program (CAP) and International Compliance
Audit Program (I-CAP) which are directed at local and internation-
al unions. According to LMSE, CAP “is a hard-hitting audit ap-
proach to detect civil and criminal LMRDA violations in a mini-
mum amount of time by using simplified auditing, investigating
and reporting techniques.”

LMSA justifies its vigorous audit and investigation activities
with respect to labor unions on a 1978 study by the General Ac-
counting Office which recommended greater activity in that area
and on criticism that year by the Senate Permanent Subcommittee
on Investigations. The Subcommittee finds this justification suspect
given the fact that the Department has disregarded the 1980 rec-
ommendations of this Subcommittee to increase enforcement of the
employer and consultant provisions of the LMRDA. The Depart-
ment'’s justifications for its reallocation of resources is further un-
dermined by the failure of its new aggressive enforcement program
to uncover significant violations of the law.

The Department has repeatedly asserted to Congress that at
least 14 percent of CAP audits indicate union embezzlement activi-
ty. Yet, information which the Department provided the Subcom-
mittee documented that only one percent of the CAP audits have
resulted in criminal indictments. And a March 1984 analysis of
LMSA by the Department’s Office of Inspector General found even
this figure to be “inflated”.

During FY 1982 and FY 1983, 661 CAP audits revealed 490 viola-
tions, the vast majority of which were of a minor and technical
nature. Only 19 possible embezzlement cases were uncovered by
LMSE. The 19 I-CAP audits which the Department conducted
through FY 1983 resulted in a single criminal indictment of a
union bookkeeper. The following chart summarizes the nature and
the results of LMSE’s CAP program from 1980-1983.

Audit —_— Justice
Number Percent Number Percent Number Percent

Embezzlement investigations  Referred to Department of Criminal litigation

82
903
740
975

Total.oooocvvrreecirrrssssennnns 2,700

A recent study of LMSA by the Department’s Office of Inspector
General (OIG) supports the Subcommittee’s view that LMSE'’s
commitment of resources to the CAP program is misguided.! The
OIG found that LMSE implemented CAP without evaluating the
need or the effectiveness of the program. The OIG further deter-
mined that CAP is not an effective detection program for union
violations. As shown by the table above, CAP has uncovered few

15 Office of the Inspector General, U.S. Department of Labor, “Recommendations for LMSA
Reorganization,” (March 22, 1984) (unpublished report).
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criminal violations and the OIG finds even the meager 1 percent
conviction figure to be overstated.

Moreover, detection of many violations are not attributable to
CAP. To the contrary, they resulted from tips or complaints from
unions, other union self-disclosure, bonding company reports and
information already available to LMSE from other sources. In fact,
over half of the successful embezzlement cases the OIG reviewed
were opened on the basis of a union tip or complaint; only 8 per-
cent resulted from LMSE action. ~

Significantly, the OIG report makes no mention of LMSE en-
forcement of the LMRDA disclosure requirements for employers
and labor relations consultants. This is consistent with the Depart-
ment of Labor’s lack of enthusiasm for those provisions of the
LMRDA.186

Thus, the Department is devoting a significantly increased per-
centage of its resources to a program that its own Inspector Gener-
al has labeled as misguided. At the same time it has failed to en-
force the disclosure requirements for employers and labor relations
consultants inspite of the fact that the evidence indicates signfi-
cantly increased violations of these provisions.

B. CASE INITIATION

In enacting the LMRDA, Congress empowered only the Secretary
of Labor to enforce Title II's reporting and disclosure requirements.
One court has held that private citizens cannot bring suit against
consultants and employers to compel disclosure of information.17
Further, Title II provides an array of enforcement mechanisms for
DOL, ranging from broad investigatory and subpoena authority to
civil litigation. The Act also provides criminal penalties for false
and misleading reports. The Act contains no restrictions on sources
of investigative leads or on the reasons DOL may initiate an em-
ployer or consultant investigation. Until March, 1982, the LMSE
Manual suggested that investigations of employers or consultants
for compliance with the Act could be predicated on complaints,
NLRB records, news media reports and other sources.

Closing of non-complaint cases.—On March 12, 1982, however,
LMSA issued LMSA Notice 13-82 which instructed its field offices
that “(c)ases that have been opened on a basis other than com-
plaint should be closed.”18 As a result of this instruction, approxi-
mately 100 cases were closed. In many of these cases the Depart-
ment had already found reportable activity. Thus, not only does
LMSE no longer have a program to identify violators of the Act,
but it has dismissed cases in which their field investigations had
documented violations of the law.

LMSE enforcement is now completely reactive. Even if egregious
non-compliance is discovered through means other than a com-.

16 See, “‘Hearings on Department of Labor Appropriations for Fiscal Year 1985,” before the
Subcommittee on Department of Labor, Health and Human Services, Education and Related
Agencies of the Committee on Appropriations, U.S. House of Representatives, 98th Cong., 2d
Sess. (April 6, 1984).

17 International Union, United Automobile Workers v. National Right to Work Legal Defense
and Education Fund, 530 F.2d 1139 (D.C. Cir. 1978).

18 See, Attachments 14 and 15. See also, LMSE Enforcement Strategy Document for FY 1983.
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plaint, LMSE’s new policy prevents its investigators from proceed-
ing in those cases.

In sharp contrast, virtually all of the other programs adminis-
tered by LMSE continue to be initiated by “non-complaints.” The
only exceptions are union election and trusteeship investigations
where the statute requires initiation by complaint. The following
chart lists the LMSE investigatory programs in which the manner
of case initiation is not specifically mandated by statute. The
second column lists the subject of the programs and the third
column lists the manner in which cases are initiated. The informa-
tion on this chart was provided by DOL.

Activity Subject Case initiation
Financial report audits Unions Most noncomplaints.
Union fiduciary audits Unions Most noncomplaints.
Compliance audits Unions Most noncomplaints.
International compliance audits. Unions Most noncomplaints.
Employer, consultant, and union officer report investigations..... Employers, consultants, and union  Most complaints.

officers and employees.
Definquency report compliance investigations Unions All noncomplaints.
Financial report compliance investigations Unions All noncomplaints.
Union member complaint investigations Unions Y complaint and %
noncomplaint.

Embezzlement investigations Union officers and employees........... Fewer than % complaints.
Definquency compliance cases Unions All noncomplaints.
Deficient financial reports compliance cases Unions All noncomplaints.

1 According to LMSA Notice 13-82, the policy is actually all complaints.

The Subcommittee has documented that even when affected par-
ties complain to the Department, many of those complaints are dis-
regarded. For example, during the hearing Polly Connelly, an orga-
nizer for the United Auto Workers in Chicago, described how de-
spite a law-breaking campaign in which the LMSA field office
found seven instances of reportable activity by the Kawasaki Motor
Company and the consultant/law firm of Tate, Bruckner & Sykes,
LMSA took no action.

The UAW'’s complaints of nondisclosure to the Washington head-
quarters of LMSA only prompted replies that the violations did not
warrant further action. This matter is currently under litigation.
Ms. Connelly described her frustration that, while employers and
consultants are allowed to ignore the statutory requirement to file
reports, they often use reports filed by unions during organization-
al campaigns.

Melinda J. Branscomb, an attorney representing the Professional
Nurses and Hospital Personnel Division of the United Paper Work-
ers International Union, testified about the failure of LMSA’s Chi-
cago Regional Office to investigate alleged violations of the
LMRDA by the Deaconess Hospital of Evansville, Indiana and its
two law firm consultants during a union organizing campaign in
1983. First, the Regional Office ignored three complaint letters.
Then, a supervisor at the Regional Office explained that its origi-
nal failure to investigate the complaints was because the letters
had been misplaced. He then said it was unclear whether the Chi-
cago office had jurisdiction over the case since a new office would
be opening in Evansville, no complaint had been filed with the
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NLRB, and Departmental priorities, staff shortages and its own
regulations prevented the Department from vigorously enforcing
the requirements of the LMRDA. Ms. Branscomb described LMSA’s
representative as ‘“defensive, evasive . . . and was willing to come
up with any excuse it could think of for not enforcing these
laws . ..".

Attorney James I. Singer and Business Manager Robert Miller,
representing Local 1 of the International Brotherhood of Electrical
Workers, told the Subcommittee how a St. Louis employer had filed
an LM-10 report which stated that its labor relations consultant,
Imberman & DeForest of Chicago, had performed persuader activi-
ty. Imberman & DeForest failed, however, to file either an LM-20
or an LM-21 report with the Department of Labor. After three
years and nine union inquiries, there was still no action on this
case. Two days before the February Congressional hearings and
after notice that this case would be considered at the hearings, Mr.
Singer was informed that the Department would institute suit to
compel Imberman & DeForest to comply with section 203(b) of the
LMRDA .20

The Department’s exclusive reliance upon complaint based en-
forcement of the employer and consultant reporting requirements
of the LMRDA contrasts with its investigations and audits of labor
unions. For union-related enforcement programs, LMSE’s enforce-
ment strategy documents instruct staff of LMSA to use field audits,
desk audits, referrals from other agencies, news media reports and
surety company reports in addition to complaints. The new “com-
plaint only” policy regarding employer and consultant enforcement
has occurred simultaneously with the creation and rapid growth of
the wholly discretionary and ‘“non-complaint” based CAP and I-
CAP programs aimed at unions. It is only for investigations direct-
ed at employers and consultants that LMSE investigators are con-
fined to responding to complaints.

Review of NLRB records.—Another related policy change is that
LMSE no longer looks at National Labor Relations Board (NLRB)
records as a source of reportable activity, despite past agency prac-
tice and agency acknowledgment during the 1980 hearings that
this was a productive source of information.2?

A recent study of NLRB cases arising in California established
that over a seven-year period less than one percent of the employ-
ers and consultants revealed to be engaged in reportable activity
actually filed reports with the Department of Labor.22 John Wil-
liams, who coauthored the study and also served as a consultant to
the Subcommittee, appeared as a witness at the hearings. Mr. Wil-
liams documented the impact of the Department’s failure to regu-
larly review NLRB decisions which identify violations of the law.
Mr. Williams reported that after reviewing almost 10,000 NLRB
cases, nearly all of the employers and labor relations consultants
who should have reported pursuant to the LMRDA, failed to do so.

19 See infra, p. 16.

20 See infra, p. 15-16.

21 See, Pressures Hearings, Supra note 11, at 13.

22 See, “Union Busters’” and the Law: Consultant and Employer Non-Compliance with Report-
ing Requirements of the Landrum-Griffin Act in California, g New Labor Review 1 (1983).
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Subcommittee witnesses, Branscomb and Connelly, reported con-
flicting LMSE policies: on the one hand, LMSE has deemed that a
necessary precondition for its own initiation of an investigation
was a prior NLRB finding of an unfair labor practice. On the other
hand, LMSE has also advised that it would not act when the NLRB
had already provided relief.

For example, an NLRB administrative law judge found that the
Formaloy Corporation of Peoria, Illinois had committed an unfair
labor practice. Anxious to obtain a copy of the employer’s LMRDA
report, a union representative contacted the Department of Labor
and was advised that the NLRB action would trigger an LMSE in-
vestigation. Later, when the representative requested the report
from LMSE, she was told that in order for the Department to initi-
ate an investigation, it would be necessary for her to file a com-
plaint. A complaint was filed, but LMSE has taken no action.

The Department justified its discontinuation of review of NLRB
cases on the grounds that it was costly and would absorb resources
that would otherwise be utilized to investigate complaint-generated
cases. To the contrary, it would appear that the examination of
NLRB case files would be an inexpensive and efficient means of as-
suring compliance with the law.

Despite this lack of coordination with the NLRB regarding sec-
tion 203 enforcement, LMSA and the NLRB recently entered into
an agreement under which the NLRB will provide LMSA with data
about newly certified unions in order to ‘“enable LMSE to promote
and ensure immediate compliance” by unions with the LMRDA re-
porting requirements.23

Accuracy of Reports Received.—The Subcommittee found another
serious flaw in LMSE enforcement—its failure to cross-check em-
ployer and consultant reports received and its inadequate efforts to
require filers to cure serious deficiencies in their reports. The filing
of an LM-20 report by a consultant should always result in the
filing of a corresponding employer LM-10 report. (The reverse is
not always true since an employer could be required to file an LM-
10)report in some instances which did not involve consultant activi-
ty.

Figure 2, which compares the number of LM-10 and LM-20 re-
ports received, clearly demonstrates the discrepancies between
these numbers. To supplement Figure 2, 84 randomly-selected LM-
10’s were examined. We found that 31 percent of the consultants
identified in the LM-10’s failed to file the required LM-20’s.

23 “Reporting Agreement”, LMSA Focus, September-October, 1983, p. 8 (Attachment 16).

41-111 0 - 85 - 3
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It was equally apparent that the Department did not routinely
check to ensure that consultants who file LM-20’s later file the re-
quired LM-21 form. The Subcommittee sample further revealed
that only 62 percent of the consultants filing LM-20’s bothered to
file the required LM-21 form. This non-compliance with the Act
was easily discoverable had LMSE simply cross-checked the forms
in its possession.

Initially, LMSE admitted in its response to the Subcommittee in-
quiry that it does not cross-check reports unless the report is re-
ceived as a result of investigative activity. However, at the Subcom-
mittee hearings, Richard G. Hunsucker, Director of LMSE, an-
nounced that LMSE routinely reviews and cross-checks for accura-
cy reports submitted by employers and consultants whether or not
they were obtained after an investigation. In response to a ques-
tion, Mr. Hunsucker acknowledged that the practice was initiated
only two days prior to the hearings.

Further, in our sample we noted that a substantial number of re-
ports LMSE had acknowledged by letter as satisfactory contained
significant omissions of required information. These omissions in-
cluded names, dollars amounts, and legally required signatures of
principals. In such instances there was no indication that LMSE
had attempted to secure proper data.

Again, LMSE enforcement policy here sharply contrasts with
LMSE review of union reports, which are subjected to computer-
ized review, with deficiencies and contradictory entries flagged and
assigned for audits and investigations.2¢ This unequal enforcement
is all the more difficult to justify in light of the fact that union fil-
ings vastly out number employer and consultant filings—in FY
1983, for instance, LMSA received over 71,000 union and union offi-
cer reports, and just 198 employer and consultant reports.

C. STATUTORY INTERPRETATION

The Subcommittee finds that LMSA has arbitrarily narrowed its
interpretation of what employer and consultant activities are re-
portable under Section 203. In so doing, LMSE has ignored the
plain meaning of the statute, and has reversed long-standing
agency policy.

1. “Indirect” persuader activity
Section 203 of the LMRDA directs employers and consultants to

report ‘any agreement” pursuant to which the consultant ‘“under-
takes activities where an object thereof is, directly or indirectly
. . . to persuade employees . . . or . . . to supply an employer with
information concerning the activities of employees or a labor orga-
nization . . .” Until LMSA Notice 13-82 was issued in March 1982,
LMSE adhered to the plain meaning of this section. In the words of
its Interpretative Manual, the law does ‘“not limit reports to situa-
tions where a consultant speaks directly to employees, but report-

24 LMSE Enforcement Strategy Document for FY 1982, pp. 7-10.
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ing depends rather on whether the activity in question has an
object to persuade employees . . .” 25

In two lawsuits, the Department successfully sued to compel con-
sultant reports based on “indirect” persuader activity.2® The
second of these cases, against South Hills Health System, was initi-
ated in 1981. In neither case was there “direct” contact between
the consultant and the employees; rather, the consultant directed
the employer’s anti-union campaign from behind the scenes
through supervisors. Each case resulted in the defendant filing the
required reports.

Shortly after the successful conclusion of the second of these
cases, LMSE abruptly and without public notice decided to close all
cases involving “ ‘indirect’ theories concerning consultants (alleged
contacts by consultants with employees through supervisors).” 27
All field offices were so instructed in LMSA Notice 13-82.

Notwithstanding the statute’s plain words requiring reports for
both direct and indirect persuader activities and LMSE’s own suc-
cessful litigation, that directive tersely explained that indirect per-
suader cases involved “‘theories that were untested in that they
had no legal precedent.” In addition to ignoring the above men-
tioned cases, a shortage of legal precedent can only be attributed to
LMSA'’s failure to prosecute such cases.

As a result of LMSA Notice 13-82, at least 99 cases were closed.

~LMSE no longer requires reports for activities which the “Pres-
sures” hearings documented as the most prevalent form of modern
consultant activity—the coordination of an employer’s anti-union
campaign through the use of front-line supervisors. The new policy
undermines Congress’ primary concern—exposing consultant ac-
tivities which were hidden from employees.

2. “Split-income’ theory

Section 203 of the LMRDA also requires employers to report ex-
penditures made with the intention of committing unfair labor
practices. It exempts compensation to officers, supervisors and em-
ployees for performance of their regular duties from the reporting
requirements. Until March 1982, LMSE interpreted the Act to re-
quire reports of salary expenditures related to unfair labor prac-
tices because activities which violate federal labor law could not be
regarded as “regular”’ services.28

Nonetheless, LMSE abruptly abandoned this longstanding inter-
pretation of the Act, again without public notice. A handwritten
note, dated September 23, 1981, stated that LMSE Assistant Direc-
tor for Enforcement, Charles Williamson, “personally doesn’t buy
(split income.)” 22 The March 1982 directive to field offices (LMSA

25 U.S. Department of Labor, Interpretative Manual, sec. 263.200 (Attachment 5). See also,

&iagﬁduﬁ )from LMSE Director Rolnick to Assistant Director Murphy (September 20, 1973)
ent 7).

28 Dunlop v. John Sheridan Assoc. Inc., No. 75-C-4205 (N.D. I1l. 1976), Marshall v. South Hills
Health System, No. 81-66 (W.D. Pa. 1981).
13;" Memorandum from Charles M. Williamson to Jim Green (January 25, 1982) (Attachment
23 U8, Department of Labor, Interpretative Manual, secs. 255.200 and 266.200 (Attachments 4,
11 and 6). See also, Attachment 9.

29 See, Attachments 6 and 12.
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Notice 13-82) formally implemented the abandonment of split-
income cases. As a result, at least 30 cases have been closed.

ApDITIONAL CONSEQUENCES OF NON-ENFORCEMENT

As indicated previously, the primary consequence of non-enforce-
ment has been non-compliance with the law. Some additional re-
sults of non-enforcement are:

1. Fewer consultant and employer reports are being filed despite
evidence of the continuing growth of the consultant industry. Since
1980 there has been an overall decline in the number of LM-10,
LM-20 and LM-21 reports filed. The Department has provided the
following figures:

1979 1980 1981 1982 1983

LM-10 204 145 141 55 60
LM-20 189 206 124 125 102
LM-21 35 32 37 21 36

Total : 398 383 302 201 198

2. The number of employer and consultant cases opened has also

dropped dramatically:

1980 350
1981 90
1982 39
1983 28

3. There has been a sharp decline in the percentage of ‘“‘meritori-
ous” Section 203 cases; that is, those which offer instances of con-
duct which the Department considers reportable. According to De-
f)artment figures, the percentage of “meritorious” cases is as fol-
ows:

Percent
1980 42
1981 40
1982 10
1983 19

The Subcommittee reviewed 448 LMSE case files which were se-
lected randomly from cases closed within the past 5 years. It found
that 56 percent of these cases were dismissed on the basis of policy
changes implemented by LMSE within the last three years.

FEBRUARY 1984 SUBCOMMITTEE HEARINGS

In February 1984, the Subcommittee conducted public hearings
on the Department’s enforcement of the employer and consultant
reporting provisions of the LMRDA and its impact upon working
people.30 Witnesses who appeared before the Subcommittee sub-
stantiated the Subcommittee staff findings which were presented at
the opening of the hearings.

30 Oversight Hearings on the Landrum-Griffin Act before the Subcommittee on Labor-Man-
agement Relations of the Committee on Education and Labor of the U.S. House of Representa-
tives, 98th Cong., 2d Sess. (1984) (hereinafter cited as Hearings).
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As stated above IBEW Local 1 witnesses, Singer and Miller, testi-
fied that a labor relations consultant firm, Imberman & DeForest
of Chicago, was hired to persuade employees to decertify a duly
elected collective bargaining representative of a St. Louis employer.
Two employees who were directly approached by the consultant
provided reports to a Department investigator.

The employer voluntarily submitted its report to the Department
and stated that Imberman & DeForest was retained to foster an
anti-union environment, to prepare a decertification petition and to
advise employees how to file such a petition. Two years passed
after the Department had received this evidence and no action was
taken by the Department to compel Imberman & DeForest’s com-
pliance with the law.

Two days before their scheduled appearance before the Subcom-
mittee, the Department informed Messrs. Singer and Miller that
the Department would institute a civil suit to compel Imberman &
DeForest to submit the required reports. Mr. Singer has since been
informed by the Department that Imberman & DeForest has filed
reports for the year at issue. No lawsuit has been filed.

Melinda J. Branscomb, an attorney representing the Professional
Nurses and Hospital Personnel Division of the United Paperwork-
ers International Union, testified that the Department gave at
least eight different and unsatisfactory excuses for not investigat-
ing the complaint of a failure to report to the Department. She
stated, “the Department was so totally unresponsive to and evasive
to me, it was shocking.”

Con O’Shea, Special Representative of the Building and Con-
struction Trades Department, AFL-CIO, accompanied by attorney
Terry R. Yellig, testified that in 1979 in Los Angeles, Mike Sullivan
and Associates, Inc., a consultant firm often retained by construc-
tion firms, actively sought to disrupt picketing activity and cause
confusion among workers regarding their rights to organize and to
collectively bargain. Mr. O’Shea informed LMSE about the consult-
ant’s activities. The Department replied that the activities were
not reportable since the employees were not members of a recog-
nized bargaining unit and LMgE had inadequate staff to conduct
the investigation.

Four and a half years later, after Sullivan assaulted a union offi-
cial, the Department filed suit to compel Sullivan and Associates to
comply with the requirements of the LMRDA. The Department’s
suit was dismissed on procedural grounds, then reinstated. The liti-
gation is still underway.

Charles McDonald, of the AFL-CIO, presented research which
demonstrated that the consultant “stimulates the employer and its
supervisors to more aggressive, sophisticated, and illegal campaign
tactics. . . . The employees involved in the organizing drive are en-
titled to know how much of the company’s money is goin% to pay
him [the consultant], how carefully they are being manipulated by
an outside force.” 31

John Williams, a writer-researcher from Berkeley, California,
summarized his testimony by stating, “I have reviewed over 475

31 Hearings, supra note 30, at 283.
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LMSA case files . . . I can tell you that the LMSA’s history of non-
enforcement is even worse than I believed. . . . I uncovered over
200 cases of direct persuader and information-gathering activity by
177 different consultants. . . . In sum, one college undergraduate
identified 57 more consultants in his spare time than all 26 offices
of an entire federal agency charged with doing this job.” 32

Richard G. Hunsucker, Director of LMSE, attributed the sharp
decline in the number of investigations conducted by the Depart-
ment to a shifting of priorities and the Department’s limited re-
sources. Resources have been no constraint to the substantial up-
grading of the Department’s enforcement of the LMRDA provisions
directed at unions. The 20% overall increase in funding for LMSA
has been used to establish far more aggressive enforcement of
t{::lse programs, while section 203 enforcement has been disman-
tled.

The priorities have certainly shifted, but what is absent from the
Department’s testimony is a rationale for the shift in priorities.
Mr. Hunsucker acknowledged that anti-union management consult-
ants “. . . from everything I've read . . . would seem to be on the
increase”.33

Yet, he also acknowledged that the Department, despite the
abundant evidence of substantial growth, has done nothing to ex-
amine this significant change in labor-management relations and
its possible implications on section 203 enforcement. Rather, their
priority is how to investigate unions even though their own evi-
dence suggests that the Department’s stepped up efforts have failed
to uncover significant union violations of the law. The Department
is shifting its “priorities” away from activities where the evidence
suggests that non-compliance with the law is greatest and devoting
its admittedly limited resources to programs that the Department’s
own Inspector General has found are bearing little fruit.

CONCLUSION

Based on the materials examined and the testimony of witnesses
during these hearings, the Subcommittee concludes:

1. The Department of Labor has arbitrarily “re-interpreted” sev-
eral key substantive provisions of the law without public comment
or any apparent substantive consideration. These reinterpretations
are contrary to the statute and have substantially undermined the
intent of Congress.

2. The Department of Labor is not enforcing even its re-interpret-
ed version of the law. By its own admission, the Department has no
employer or consultant enforcement program other than respond-
ing to complaints. The percentage of monetary and staff resources
devoted to enforcing this provision of the LMRDA has steadily de-
clined. The Department’s failure to enforce the law continues in
tll;e f:ce of substantial evidence of widespread non-compliance with
the Act.

32 Hearings, supra note 30, at 277.
33 Hearings, supra note 30, at 367.
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3. The Department has consciously closed cases where its own in-
vestigations revealed violations of the Act without seeking compli-
ance with the law.

4. At the same time the Department has sharply reduced its en-
forcement of the law pertaining to employers and consultants, it
has expanded and intensified enforcement of comparable provisions
of the law relating to unions.

In summary, the Department of Labor has abdicated its responsi-
bility to enforce the employer and consultant reporting law. The
Department has abandoned an even-handed approach to enforcing
the law against unions, employers and labor relations consultants.
As a result, non-compliance by employers and consultants is wide-
spread, and the Department has frustrated Congress’ intent that
labor-management relations be conducted in the open.

It is imperative that Congress continue its active oversight of
this program and take steps to provide for a more balanced alloca-
tion of the Department’s resources to ensure that the Department
enforce the reporting requirements of the LMRDA in an even-
handed manner.



MINORITY VIEWS ON LMRDA ENFORCEMENT

We disagree with the focus, the analysis and the conclusions of
this report.

While there may indeed be shortcomings in the enforcement of
Sec. 203 of the Landrum-Griffin Act, we believe that these are pri-
marily a result of resource limitations and the need for establish-
ing priorities. Therefore, we believe that this report overstates its
case and we cannot endorse it.

A casual reader of this report, with little knowledge of the Lan-
drum-Griffin Act or its legislative history, would surely believe
that the employer/consultant reporting provisions in Section 203
must be the centerpiece of the Act, given the report’s implicit in-
sistence that it be given equal priority to the union reporting re-
quirements.

However, as the Subcommittee well knows, the impetus behind
the Landrum-Griffin Act was the disclosures of corruption within
organized labor, frequently aided and abetted by management:
While devoting nearly all of its investigative energies to this area,
the McClellan Committee also learned of reprehensible uses of con-
sultants by employers battling organization campaigns. Yet, since
the authors of Landrum-Griffin were apparently incapable of defin-
ing precisely what was wrong with the use of consultants other
than their frequent engagement in “unfair labor practices” (which
was already prohibited under the National Labor Relations Act), it
was decided that they could at least be somewhat neutralized
through reporting requirements.

The primary purpose for Section 203, was best stated in the
Senate Labor and Public Welfare Committee Report on S. 1555 (S.
Rept. No. 187):

The committee believes that employers should be re-
quired to report their arrangements with these union-bust-
ing middlemen . . . These expenditures may or may not be
technically permissible under the National Labor Rela-
tions or Railway Labor Acts, or they may fall in a gray
area. In any event, where they are engaged in they should
be exposed to public view, for if the public has an interest
in preserving the rights of employees then it has a con-
comitant obligation to insure the free exercise of them.

The public policy behind the union reporting requirements, on
the other hand, is the need for protection against improper and in-
effective use of that portion of an employee’s hard-earned wages or
salary that is set aside for union dues.

The relative weight of these policies, the clarity of their goals,
and the respective ability of the Federal government to effectively
further them, constitutes the principal basis for our belief that this

19)
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report attaches too much importance to relatively minor deficien-
cies.

Given this viewpoint, let us examine the various charges that
have been levied against the Department of Labor in this report.

A. RESOURCE ALLOCATION

The report attempts to demonstrate through the persuasive
power of numerical data that Section 203 enforcement has been
suddenly drained of all effectiveness through a decrease in commit-
ment of dollars and time.

Had the statute been enacted in 1978, the report would make a
convincing case, because virtually every statistic used is from FY
1979 or later, which indeed shows a decline in caseload and re-
sources since 1980. As it turns out, the statute was enacted in 1959
and, by every account (including this Subcommittee’s 1981 staff
report entitled “Pressures in Today’s Workplace”), had been large-
ly ignored for 20 years.

The crucial factor in 1979 and 1980 was a substantial increase in
the number of complaints filed regarding violations of Section 203.
The decrease in resources committed to Section 203 has, in turn,
coincided with a decrease in the number of complaints filed. [The
Department does not keep data on the number of complaints re-
ceived but, according to its testimony, in most instances where a
complaint is received, a case is opened. The number of case open-
ings based upon complaints from 1977 to 1983 are as follows:
1977—14; 1978—19; 1979—57; 1980—424; 1981—108; 1982—55;
1983—30.]

The report does note that, at least in FY 1980, the investigation
of Sec. 203 violations was given “equal priority”’ with union embez-
zlements. However, this policy was abandoned by the previous ad-
ministration when it expired on September 30, 1980, apparently in
order to return the enforcement of Section 203 to a priority level
that reflected its standing within the statutory scheme.

It is only logical that Section 203 would receive a small share of
the resources committed to Landrum-Griffin Act enforcement—Sec-
tion 203 is only a very small part of the statute. The main thrust—
the dominant subject of the McClellan Committee hearings—is
aimed at corruption within organized labor where the victims were
those whose hard-earned union dues were being misspent and inef-
fectively used.

The failure of previous Departments of Labor to address this im-
portant concern was underscored in a 1978 GAO Report, which
criticized the Department for inadequate investigation and audit-
ing of labor organizations and pension plans. The budgetary in-
creases that have occurred for Landrum-Griffin enforcement over
the past six years have resulted from the need to address this inad-
equacy. We note that our Subcommittee, which holds jurisdiction
over all aspects of the Landrum-Griffin Act, has (other than a 1976
hearing on weighted voting) virtually ignored these aspects of the
Act, though they form its central core.
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B. CASE INITIATION

The report criticizes the Department of Labor for a 1982 policy
change that closed all Section 203 cases that had not originated
with a complaint and restricted future enforcement actions to com-
plaint-based cases, in contrast with the other provisions of Lan-
drum-Griffin, none of which relies solely upon complaints.

While there may be some room for criticism of the Department
in this regard (as well as its recently-remedied failure to cross-
check employer and consultant forms), we cannot agree with the
report’s strong conclusions in this area because the report fails to
answer a crucial question: Prior to 1982, what rogortion of Section
203 cases did not originate with complaints and what was their suc-
cess ratio compared to complaint-based cases?

The crux of this question is whether, given the limited resources
available for enforcement of Section 203, the Department is genu-
inely focusing its efforts in the most productive areas. There is
positive evidence to support the Department’s strategy, in light of
the fact that 12 civil cases have been filed since 1980, compared to
only 4 in the previous ten years.

In critiquing the Department’s resource allocation decisions, it is
important to realize that, as with most laws, Landrum-Griffin
relies upon the deterrent effect of its ability to track down its viola-
tors. That being the case, the more successful enforcement actions
taken, the stron%er the likelihood of voluntary compliance. Reli-
ance upon complaints may very well enhance that success ratio
within limited resources.

The report also criticizes the lack of an effective inter-agency
agreement between the Department and the National Labor Rela-
tions Board (NLRB) in enforcing Section 203. As Mr. Hunsucker ex-
plained to the Subcommittee, previous efforts to achieve effective
cooperation have failed because of the different focus of each
agency. The report fails to mention that the inter-agency agree-
ment between DOL and the NLRB on Section 203 enforcement was
discontinued by the previous administration. Moreover, several
Federal court decisions have undercut any hopes of effectiveness by
holding, for example, that an NLRB finding of fact is not conclu-
sive in a Section 203 enforcement action.

The report attempts to demonstrate an anti-union bias bﬁ refer-
ring to the recent inter-agency agreement whereby the NLRB pro-
vides DOL with data regarding newly-certified unions. In the first
place, this is only appropriate since the NLRB is the agency re-
sponsible for certifying those unions. Moreover, the contours of
that kind of information are precise and easily obtainable, which is
ggrta%gzl;y not the case with the information needed to enforce Sec-
ion 203.

C. STATUTORY INTERPRETATION

The report claims that the LMSA has “arbitrarily narrowed” the
range of reportable activities under Section 203. The report then
discusses two theories: “indirect persuader activity” and “split
income”.

Despite the report’s claim that these theories are within the
“plain meaning” of the Act and were previously included under
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“long-standing agency policy”, the fact remains that, in the 25
years since enactment of the Act, no court decision has ever inter-
preted Section 203 to include these theories. The report asserts that
the Department has twice successfully sued to compel reports
based upon “indirect activity”’, but fails to mention that, in both
instances, a settlement was reached and the consultants agreed to
report without any final court decision being issued.

With respect to the “indirect persuader activity theory” (which
holds that reporting is required where the consultant has indirect
contact with employees through their supervisors), the report
states that, the policy of not applying the theory “undermines Con-
gress’ primary concern: exposing consultant activities which were
hidden from employees.”

Without expressing an opinion as to the validity or desirability of
the “indirect persuader activity’”’ theory, we simplﬁlnote that it is
clear that Congress did not intend to expose all “hidden” consult-
ant activity, as is evident by the exception stated in Sec. 203(c):
“Nothing in this section shall be construed to require any employer
or other person to file a report covering the services of such person
by reason of his giving or agreeing to give advice to such employ-
er . . .” (emphasis supplied) The “advice” exemption clearly does
not apply when there is direct contact by the consultant with em-
ployees. Therefore, the exception can only refer to contacts with
those other than the employees, which could arguably include su-
pervisors. We do not necessarily believe that the exception is so
broad, but we do note that, despite its pronunciations regarding the
“plain meaning” of the statute, the “advice” exemption is men-
tioned nowhere in the Subcommittee report.

Similar concerns apply with the “split income” theory, which re-
quires disclosure of salary expenditures related to unfair labor
practices on the theory that activities violating the Federal labor
laws cannot be regarded as “regular’” services (and thereby except-
ed under Sec. 203(e)).”

As with the previous theory, there is also a lack of legal prece-
dent in the courts for this theory, which does not necessarily refute
it. Nevertheless, we underscore the fact that the theory can only be
applied where an unfair labor practice has occurred, which per se
requires a determination by the NLRB. Once the NLRB has made
such a determination, we question the value of a Section 203 report
since the matter has already been openly displayed. The require-
ment for a report may very well be consistent with Section 203,
but, with limited resources, should it be a priority?

CoNCLUSION

The Landrum-Griffin Act is a lengthy, multi-faceted statute,
which the Labor-Management Standards Administration is charged
with enforcing. Section 203 is only one small portion of the statute
and thereby deserves a relative portion of the enforcement effort.
No one can reasonably argue that Section 203 embodied the princi-
pal purpose for Landrum-Griffin. It is even open to question wheth-
er it would have been enacted on its own.

Meanwhile, we applaud the Department in its efforts to intensify
enforcement of the auditing and anti-embezzlement provisions of
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the Landrum-Griffin Act, which has resulted in over $% million
being recovered. We underscore that the interests being protected
through such actions are those of the employees who rely upon
honest and effective representation by those to whom they contrib-
ute a share of their wages. We assume that the Department will
take heed of the criticisms offered by the Inspector General report
mentioned in this report. We emphasize that the Inspector Gener-
al’s report criticizes the Department’s strategy for enforcement of
the Act’s requirements imposed upon unions, but neither questions
nor criticizes the Department’s emphasis upon those portions of the
Act. Nowhere does the Inspector General mention the enforcement
of Section 203.

Section 203 is not a provision that lends itself to easy enforce-
ment decisions. Its purpose—to keep workers informed of the
‘“hidden” persuader activities of their employer and his consult-
ants—is somewhat vague. As a result, the law does not leave clear
guidelines to the administrator who must enforce it. Consequently,
priorities must be set based upon the administrator’s understand-
ing of where the law ctlearly applies. It appears to us that this is
precisely what the Department is doing and, for this reason, we
cannot join in this hyperbolic report.

MARGE ROUKEMA.
JOHN N. ERLENBORN.
STEVE BARTLETT.
Rop CHANDLER.

ToMm TAUKE.
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ATTACHMENT 1
EMPLOYER REPORT FORMS

Employer Report—Part A US. Department of Labor ; 6
e Reporting

Labor: i
ana Dvaclosure Act of 1959

- Stanaeras Enforcement No. 44R-1137.1.

o —

(To be ass:gned by U.S. Dept. of Labor)

File two copies. Refer 10 ingtructons on Page 3 .

1. Full Name of Reperting Empioyer (including trade name, i any) ané mailing address (Strest Number. ! 4. Repart relsting to flecal periet:
City, Stats, ZIP Code).

2. Address of Principel Office, ¥ different from sddress in Rem 1.

3 Any cther sddress or 8ddresses st which records necsssery t9 verify this report will be evailsble for
examination.

& Type of orgenization.
a o o D Other

7. Industrisl Classification (Check appropriate box(es)):

nd Utitities Retail Trade ané Reol Estate (Specity)

AQ 80 s ] °0 €0 fFO e0 *"0 '0
8. READ CAREFULLY THE FOLLOWING QUESTIONS. TAKING INTO CONSIDERATION TME EXCLUSIONS LISTED FOR ITEMS SA THROUGM 8F OF THE
INSTRUCTIONS (SEE PAGE 3). WNMTOM'WMMSYMR m‘mmmmwmvmmw
TION AND COMPLETE PART B, A COPY OF WHICH APPEARS ON THE REVERSE SIDE. COMPLETE A SEPARATE PART B FOR EACH “YES” ANSWER TO
ANY OF THE QUESTIONS NUMBERED 8A THROUGH BF. IF THE ANSWER IS “YES" TO MORE THAN ONE PART OF THE SINGLE QUESTION OR FOR

MORE THAN ONE PERSON OR ORGANIZATION, COMPLETE A SEPARATE PART 8 FOR EACH “YES™ ANSWER TO THAT QUESTION.

thing

me—mn.-wmumm-"m-'n-uu directly er ingivectly. any peyment or lsen of meney or ether
to sny lebor o 19 sny officer, agent, shep Stewerd,

erganization?
O Ne O Ve N *Yes.” enter the number of Part B's required for this QuUestion .......cecc..eeee
lm,%nmmmummm-m any peyment (Including reimbursed expenses) to sny of yeur
ployess, er 10 any greup er commuiies of your employess, fer the purpose of causing them te persusde ether empioyess te
u--hmmummmnmmwnmmmummmmm
or at the same time disclosing such peyment to sl such ether employees!
0O Ne [ Ve " Yo, mnwdmnmmmumm-....--

comm—munmmmummnm-m--ﬁmnmw directly or ingiractly. wes 1o interfore with, restrain,
OF COOrTe empioyess in the NEMt to erganize and Dergein of their ewn
QO Ne O Yes n-‘v-.'mnnm-vmnwmum

s
!
|

Mﬁmdw-lumw m-n-lnnh.mh“nnn

QNe O Ve N “Yes.” enter the number of Part B's required for this questien ...
me—unnnmmnumunwm srrangement with & lsbor reletions o other
PuUrsUent to which SUCh PErson undertook activities Mnmmmum—nmm-“
-m-m—.-n.mmdm“nmnmn bergan hrough of thelr own NG or 6l

you mehs sny peyment (inCluding rewnburaed eXPeNnses) PUrBUSAt 19 SUCh o agreement or srrangement?
O Ne QO Ve N *“Yes.” enter the aumber of Part B's required for this questien

mm—m&nwmﬁmmmm srrangement with a leber relations
oF erganmstion pursusnmt

o other
10 which SUCh PErson wNGereok SCtvities where an ObCt thereol, Gwectly or Indirectly, wes 19 furnish you with infermetion
conceming activities of employess or of & laber erganastion ! cennestion with & Bher dIPUte M whish you were iveived; or 6l you meke eny poy
Pursusnt 19 Sush agreement o erTangement?
Ne Q Y W “Yeu,” enter the number of Part §°s reqUIred for this QUESHION ....ccccccecocccmece

TOTAL NUMBER OF PART B'S REQUIRED FOR THIS REFPORT B

JTH

1 Form LiM-10—Pant A

[Actual size is 8%" x 117)
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Employer Report—Part B US. Department of Labor @

Name ano Agoress of Reporiing Employer {n- ™y I!_ j

(Tobe assigned by U.S Dept of Labor)

Refer 10 Instructions on Page 3

m Ingicate In biocks 8t left. Question NUMBer to which this Part B relstes snd the consecutive number of this Part § with respect to that question. (Ses
ezample on page 2. 36 peragraph under ‘Wnat Must Be Filed.”)

9. PROVIDE THE FOLLOWING INFORMATION: [] Agreement [J Paymemt  [J Both.
8. Name and sddress of person, COMMIties. . Posttion in labor ergsnization er with em- €. Name and address of firm or labor orgenizs-

Sroup of organastion with whom of ployer ( an independent lsbor consuRant, tion with whom employed or affiketed.
‘whom a separsts agresment was 30 state).

Made of t0 whem peyments or axpendl-

tres were mads.

l..Mdnm.mummbpom-nmamqm«uum.

O ol O Written

. w .
12. . Dote of esch pey | b. Amount of ssch peyment or expendture ; & Kind of sach peyment or expendrture (Specity whether peyment or loan,
ment or sxpenditure | 1 and whether in cash or property)
i
m |( . )
t
i
@ | @ @
™ lm »
|

12 Explein fulty the circumstances of all peyments. including the terms of sny oral mmmumuumnwummmmm Attach any
additional narrative shests that are necsasary to fully explain the required information. .

SIGNATURE AND VERIFICATION
The sbove empioyer and esch of his undersigned Guly authonzed ofhcers, declares, under the applicable pensities of law. that all of the information n this

report. ncluding all Gocuments referred to theren end attached hereto. nu.unnum-mbymmmh 10 the best of his knowiedge and belwf, true.
correct. and compiets

SIGNED SIGNED .....

(N othor Wtte croes (H othor Ltte. evons.
Mo e O . PR w e wnie wm ~ . = [ Q- . ot and wne W
c Suw Dot corect title obove.) cy Suw Dete correct hitle obowe.)

NOTE. —Only one Part B of an LM-10 report need be s:gned and verrhed simce the Part B 50 executsd will be Geemed 10 Cover and include all Part B's filed
with the repont.

2
[Actual size is 8%" X 117]

Ermtm 180 2F_Baee €
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ATTACHMENT 2

CONSULTANT'S REPORT FORMS

Agreement and Activities Report US. Department & {abor @

Oftice of Labor-Management munm‘mmwwm Form Approved - OMB
Standerds Enforcement No 44-R1170.
Washington, D.C. 20216 ums.:ummwummu Muw
(St 1977) {Reporting and Disclosure Act of 1950 [;u:lc_ ]
A—PERSON FILNG
1. Name snd mailing address (include 2iP code): 2. Any other address where records necessary 1o verily this report sre hept:
3. Date fiscal year ents: 4. Type of person:
*s0 [ W a} 0 & [ OTHER (Specity):

B—~NATURE OF AGREEMENT OR ARRANGEMENT
S. Full name and address of employer with whem made (include 2IP code): 6. Date entered inte:

7. Names of persans through whom made: _

8. Check the appropriate box #e indicate whether an ebject of the activities undenahen, is directly er indirectly:
8. ] Yo persusde employees 10 exercise o7 MOt 10 SXEICHY. OF PErLUBGE Smployees 83 10 The manner of exercising. the rght 1o erganize snd dergein
collectively through representatives of their own choossng.

5. [ Ve supoly an employer with miormation concernng the -:hvmu of o 8 labor - with 8 labor drapute invely.
u:mmv.m-hmn-nhnmmn with sn ive or ardbitral r 8 criminal or civit judiciel

9. Torms and conditions (Explawn in detad; see Part B-9 of instructions.):

C—SPECIFIC ACTIVITIES TO BI PERFORMED
10. Fer sach activity, Het in dotall the ion required (See Part C-10 of instructions.):

& Nature of sctivity:

. Period during which perfermed: ¢ Extent performed:

@. Names and addresses of persens through whem perfermed:

11, tdentity (8) Subject greups of and (b) labor

D—~VERIFICATION AND SIGNATURL. Yh'..n.nmmIl*lunmﬂhumn“mml‘mmmdh.‘::

Informaetion wn the repo: a4 attachments ncerporated therew or rolerred te  thr report. has been exammned by him and is. 10 the best
Anowiedge ond belief, trve, and sompiete.
. PRESIDENT ISNED:
dirn
-~ ... oot - - -
wede =
Cay State Dete thte ob ) Caty

[Actual size is 8%" x 11°]
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ATTACHMENT 3

CONSULTANT'S REPORT FORMS

$-568
Receipts and Disbursements Report US Department of Labor @
Offvce of Labor-Management Required of Persons. Including Labor Relations Form Approved—OMB
Standards Enforcement [ and Other and Ox . No. 44.R1137
Washington. D.C. 20216 Under Section 203(b) of the Labor-Management
(Juty 1977) Reporting and Drsclusure Act of 1959
A—PERION FILING
] Y
1. NAME AND ADORESS (inchude ZIP code) 2 ANY OTMER ADORESS WMERE RECORDS NECESSA
3. fur wo. 4. PEMOO Morth | Dey | Vesr
oY g From:
REPORT To:
S —STATEMENT OF RECEWTS. Report sl receipts from employers w connection with 1abor relations adwice or services regardiess of the purposes of
the advice or i
S NAME AND ADORESS OF EMPLOYER (include 2IP code) . DATE 7. AMOUNT
3
TOTAL 3
C or ::‘-)ﬂ M T made :I“;ﬁ‘.hm organizstion ;n connectien with labor relations advice or serv.
& _DISPURSEMENTS TO OFFICERS AND EMPLOVEES:
(s) Name @) Sslary | (c) Expenses (d) Totahs 9. OMice and Caporees 3
s 3 3 10, Publicity
—  — 11. Fees fur Services
12 Lesns Made
13. Other
Total Disbursements to officers snd empileyees: 3 14. Totsl  Disbursements
(Sum of homs -13) S
O. roR or Use this Schedule to report enly disbursemaents made for the purposes described in Pan D of
the instructions.
18 EMPLOVER 16. TO WHOM PAID 17. AMOUNT 18. PURFOSE
s
ToTAL |3

W MORE SPACE 1S NEEZDED ATTACHM ADDITIONAL SHEXTS

E—VERIFICATION AND SIGNATURE. The persen in tem ) sbove and sach of his undersigned suthonzed officers decisres, under pensity of lew. that o
miormation In this repont, including sN sTiachments InCorporated theres or referred 10 In this repert, has been examned by him and 1. 16 the best of hes.
Snowiedge ond beiw!. true. correct, and cemplets.

L T JER— e . PRESIDENT ISNED: . . . TREASURER
(N other title. (N ather tate,
cress owt ond eress out ond

- . - oo . wrds m cerrect - - wwite in correct

Cay Seste Oeate s sbeve ) Cay Siate Date tete sbove.)

[Actual size is 8%° x 117)
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ATTACHMENT 4

EXPENDITURE TO INTERFERE WITH, RESTRAIN
OR COERCE EMPLOYEES, contd.

255.200 "UNFAIR LABOR PRACTICES"
- AS REGULAR WORK

~- Section 203(e) of LMRDA specifi-

cally exempts an employer .from fil-.
ing a repcrt under section 203(a)
(3) of that Act covering expendi-
tures made to any regular officer,
supervisor or employee of such an
employer 2s compensation for "serv-
ice as a regular officer, supervi-
gor or employee."

However, it is the Department's
position that the commission of an
"unfair labor practice" (as that
term is defined in section 8(a)(l)
-of the Labor Management Relations
Act, 1947, as amended) would not
ordinarily be regarded as '"service

as a regular officer, supervisor,
or : employee." The exemption in
section 203(e) applies only to ex-
penditures made for services per-
formed by employees in the regular
and ordinary course of their em-
ployment, - .

For example, many persons who
work as regular officers, supervi-
sors or employees of an emplover
subject to IMRDA are paid a regular
salary for a fixed work week. Where
such a person undertakes activities
on behalf of the employer during
off-duty hours for extra compensa-
tion. or compensatory time off and
these activities constitute "unfair-
labor practices,"” the employer
would be required to file a report
of this expenditure under section
203(a) (3). .

255.300 EMPLOYER ASSISTANCE TO
“GRIEVANCE COMMITTEE"

Where in connection with an or-
ganizational drive run by a nation-
al union to organize the employees.
-of a particular employer, there 1is
established a "Grievance Committee"
to which the employer furnishes as-
sistance, financially or otherwise,
and with which he undertakes to ne-
gotiate, payments in connection
with the assistance constitute pay---
ments . vhich interfere with the em-
ployees' right , to organize and bar-
gain collectively through represen-
tatives of their own choosing and
consequently must be reported by
the employer under section 203(a)(3)
of the Act. .
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ATTACHMENT 5

PERSUASION SY CONSULTANT, contd.

263.200 JOB APPLICANTS CONSIDZRED
: ", VEMPLOYEES"

Attorney X was.employed by Em-
ployer ¥ to inform prospective em-
ployees being given pre-employment

interviews of the empioyer's policy .

of maintaining an open shop., . At-
torney X's talk to these job appli-
cants tended to persuade them con-
cerning the manner of exercisiag
their collective bargaining rights.,
It 15 the Department's view that
when prospective employees or job
applicants are exposed to this type
of persuacion, a report ic required
from the empldyer pursuant to sec-
tion 203(a)(4) and from the attor-
ney pursuant to section 203(b) (1),
even though the section 3(f) defi-
niiion of "employees" does not spe-
cifically include applicants as em-
ployees, for the following reasons:
(1) The court decisions under the
LMRA have held that job appli-
cants are 'employees" under
certain provisions of that Act,
holding this conclusion to be
necessary to carry out the pol-
{cy of that Act. Similarly,
the policy of the LMRDA re-
quires such a c¢onclusion in
relation to the reporting re-
quirements of section 203(a) (4)
and 203(b)(1). A restrictive
reading of section 3(f) that
eliminated reporting of this
type of activity would frus-
trate the policy of the Act
and might give the employer an
unwarranted advantage if the
percuasive activities of the

)

hired) employee, _

consultant were not identified
as employer-incpired. The leg-
islative history of che LMIDA
also supports this view. :

Since the Act does not' limit
reports to situations where a
consultant cpeaks directly to
employees, but reporting de--
pends rather on whether the
activity in question has as an
‘object to percuade employees,
it can be said that ‘the con-
sultant's persuasive activi-

ties directed at potential em-
ployees had as
persuasion of an (subuquen:]_.y

—_———

263.102

its object the .
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ATTACHMENT 6

SUPERVISCRS AND ZMPLOYEES, contd.

266.200 “UNTFAIR LAEOR PRACTICE"
AS REGULAR SERVICE

Supervisors, employees or regu-
lar officers of an employer who un-
dertake "unfair labor practice' ac-
tivities (as defined in section 8
(a) (1) of the Laber Maragement Re-
lations Act) during off-duty hours
may be required to report pursuant
to section 203{a)(3) under cecrtain
conditioms.

See Manual Entry 255.200,
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ATTACHMENT 7

oo si? It un

ssiiziapt :izcc:n:
) .—.n:)cr-uomu..:::: &epoTting
LT. oard foloick

ey
zescer, LSE

w2 receivad a mmbar of docusents ifxom the AFL-CIG concerniag the

cs of suveral consulrants and employers. Although the alleged

ties =3 sgreccentc may bpe reporradle, re would n2ed additlionsl

:ioa in ozder to detorming wheiher raports are required. I wodex-

2 tha:c the Jlvision of infozcenent i3 predazing cororasla for the ficld
[ =s2s for cach poteatial ::ploycr-t-on..ul::\n: agreesiect. lowever,
x.*r:.anr. similarity ia ell the caszs brought to our ettcntion

L~-CI0 £o worTanc aa overall sumary oad analysiq.

EL B AR

O

the AIL-C.'LO has_sub-  _
Tae .
s.:bcr.itued by the AI'L-CIO can»isg.. -n-..-:n:n/ of A.cz:!:c.s an-l othar _..
s-teailed: or otherwkse-oade available Ly eoployers to thaix ewplayees _.
-union organizing drive. Tho anti-unfon thezos contained in thase
2t include statcomenzs thac tha union may call strilkes vhich will

the c.-:alaycf.‘(mncy and perhzps their fcbs, only the employes can give
Eics to the omployeas vhila tha vaion csn caly maiw pr~—~ 835, orrsonfzers
ouzsidoxs and employees should trus: thelr collzagues in manazasent

work togeikex with them, tha union only waata tke {z:?loyees' éues and

7 wchicct thom to di:.d.plinn ani fines. The anti-uaion drives geserally
olvad the ddsrribuczion of many such docucents and leitera over a period
se-.'e:u.l =ontha. .

ad- x‘ir..\s,

Fr-’
s O
|I‘l

O - ll I1\{ O
wn b I cae
<o " v 4 i, [
D] !.
l 4] i
tn n

Y ”'L-CIJ sum.s.od x:he nawzas of an i.ndxv~duzl to contact for further

==aziem for each coployer-consultant case. Ve should obizin iafoxmation
o= :E:c..c individuals on the matters discussed below. In addition, since
w23y of the posaible reportable ectcivitics wpay comstirute ox relsta o

u2Zair labor prasticas, infoxmation should be obtained conceraing any coa~ ,
pizinzs £11xd with the MLRS from tha contact persom or, if mecessary, by = -
tacling the records and discussing the catter with the Board's Eegional
Zices. - .

The' leals supplics by the AFL-CIQ indicate four alfferear growads upon vhich
T sod comsulooat roports may be rayuirad. Firvet, there cre ..llc.,a- :

iz scoe of the cases that the cocsultznc had dizoct coataet with

itoyoce in ozder to pursuads them. IThe direct contzet may have bzem

cw. LI3,Cheon; RF-15109
lix. laicphy; lix. Yaugho;
ur. Gousen; ds. Keich

5o :BES:SCUUSD:g  9/19/73
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-for reguiring zeportd could ba wade if the consultants themsalves

33

cithex personal or DY lezter or poxspar in the nc=c of the coasultxac.
This aczivity is clearly reporiubld and information sbhould be obtained

To vesify any direct percuacer contzcts wiith employeea.

cond, some of che liicerature distribucsd ro cxployees comcains in-

"o
1]

sith other cwployers. Under LK Interpretative Mammal extry 257.220,
Supplrins of. such information by a coasulizut ko am employez way de
ziadble.s/ Poge 12 of thie encinsad copy of gochnical assisrance aid
waber 6, “Zoployer and Consultant icporting,” states that sepplying
Zorzation 43 reportabdle only if thz infommation is not fros o publie
camens (such as newspapar articles, L reporcs, court reccsds, etc.).
stould therefore obtain f{rom tha AX. contect pergon copies of
matecial distzibutad to o eployee d ascersaix wheihor any.
tire information cdout the vnlon or its officers £z mo= £xc= o public

N -

Yhe thizd possible ground upoa wiich reports =oy be reguired is the
- - - el - v . “ -~ i s hed
obzciziag of tha union gentizaeatrs of employees “he stxomgest caze - }

2

1
o

s,

1

(¢
N

(0

i

oo
e 1)

|=.| ¢}
o0
J

Wb ¢

obraired the infommntionfrom ecployees. However, several yesrs azo
\va made the deiermirvation that reports were reguirad from a coasultant
who 4id pot have direct contact with crployses. In thal casa tha
consultsat orgzaaized, directed and csordinared procedares’ for ¢biaip-
ing icfornation on rhe union scntimcats of exployees; the supervisozs: ”
of the enployor wmade diract contact with the enployees aml zeportod -
back zo tha consultant’o agants. We concluded chzt the involvesent
oi the consultant yna sufficicacly sreat to code within tha scope of
aection 203(53(2).Y The Solicitor concurred with our determipation

and, after litigation was lostituted, the consultant filed the roguired
reporta, | . ——

Thezzfore, we should detercina froa the AFL~CID contact perscn whether

zha caployer or his ageats (supervisors, ctc.) obizimes infozsazion .

corcarating tha union zentinents of thz cxmployeas and, 1f£f 0, tRe
neturc zrd excent of suy iovolvement by the consultsnt. In addition,
since aay such activity-pay copstitute am waifair labor. practice snd/or

intorfersace with a reprosantation clection, wa should obtain iaforsation

A/ The rirst provisicn oi Eoctioa 203(2)(4) and Sectioms 203{z)(5)
and 203(5(1). X )
2/ Thcs nzcond vrovicion of 3cccion US{a) (&) =ond Hzocclons 202(2j(5)
[+x1¢ ; : : .

Lhe vupluy

=)L) and 20584 {L).

[ormaticn =dour aciivities of fZe unicn im conncction Wizl labor disputes




- £ail usder tho advice oxcwption of Soction 203(c) (see also eaixy —-- -

34

coaceraing =5y compluiass filed with the I3,

isslly, plrtou h tho disszibucion of amcl-umion licorarusz o employeas
is clearly a pessuasive activicy by the employer, there sre mio probicas
in datersiaing vhecher 1t is reporfable uader scctions 203(e){4), (5) --
and 203(b). Fiwst, sre have 0o indicarion that the satexizl ues pra-
pazed by the comsultancs. They arve generally signed by employer rep- ..
rescarazives sné/ox ave on &ployer statiomery. ZThere is =lco Sememally
ve ochar 3ndlcacicrn 1a the mstarial cupplicsd to us that a comzuilans
was involved in axy way. Ve would thercefoxo have to deteraine whothoex
<2 consultant preparzd the material. : D

Jie accond problea e thas, evea if wa cza shoir that the ceasultant
vucpared rthe literature pursuant £o zan sgcesxment, this activicy may

255.095 of the Interprotative Zusual).  IZ tho coasultmac snly—advized

T

.&hc esployer by prepazing literaturc they felc wes lezal and C“CC:—{F\E'

rather than sending the litersture or maiing contact with eployRas®”
chenselves, tha actlvity mny not be reportable. However, it 1sZ21c6=
possibla.that the atvice exemption cay aed should be construed==ire—
aarrouly 5o that scection 203(c) would make repcrcadle any agreencat
sheredy a coasultaat orgamizes and conducts 2 czmpaign to porsualde
arployees (and tha employsr's wole is merely that of a-"go-vetweea™). °.

VWie should thereélors obtain infonzatiom concerning the agreczent or )
contzact between the cmployer and the corsuliont aad ascertain wiether

the matorial was prepared by the consultent.

ttackment

.
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ATTACHMENT 8

Nevemter 13, 1SR

AGEMENT SERVICES ADMINISTRATION NOTICE NO. §8-79

yer 2nd Consultznt Reports

actiznable employer or

. A1t the request of the S:pariment, emphasis during FY 1580 must
52 pizced vpon the enforcement of the reporting provisions in Seciion 203 of the LMRDA. As
Tesuli, LMST has made this activity 2 Kigh Pricriyy M2nagement Objective for the fiscal

21 lo coorcirnale the program naticnally.

(a) James Vaughn, Branch of Special lavestigaiiorns, has been
ce Cooscirzlor for Investigaticns.

() Berdbert Raskln, Chief, Branch of
ziiona) Oifice Coorcinator for Inierp:

nlerpretations and Stzncards, has been Ge-.
tziiors 2nd Anzlysis.

srs. Vaughn and Raskin will b> zvailable to provice 2ssisiance or acévice 10

consuliant reports
ausual difficuliies

> offices regarding problems which meay zrise in ihe empioyer

m and should be notified by primary fielc cifices regarding eny v

mzy bz encovniered. .
(c) Aay complzint received in the iield regarding employer or corsuliani reports

ich is deemed not suitable for investigsiion Ly ihe primary oifice be rejerred for

review o the Office of the Director, LMSE, 2long with all relzizé maierial, wiihin fou:

:ing Cays afier the decision not to investigzie is reached.

(d) Uron completion of investigations 2rising from complaisis, the primary area
office will forward the compleied investigzation znd its recommendation via the appropriate

| Region to ihe National Oice for review and {inal deiermination.

| -

| (=) The investigation of employer or corsultant xeporting cases will be afforded an

guzl priority to that presently given the investigztion of embezzlement complzints. In de-

g the order in which employer or consuliant complaints should b= investigated, primary

eraiion shouvld bz given complzaints iavoiving either multi-unit or national consuliant

rgenizaiions, a2s well as those 1..volvm5 Jarge or national employers.

Date. The foregoing procedures are effective 1"‘—1&:'ialely and will re-
mzin in efeci uniil September 30, 1980. .

z7] Rolnick
Director, Cifice of Labor- M:nagement
Siznézrés Enforcement
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ATTACHMENT 9

TPV

Ae:i ng _-r—c:or, IMSE

Rzportadle dctivities wnder Section 293 (2)(2) of the L:ZDA

Assistz=t Pezional Adninistrators, INSZ

This 02%%ce is 2o the process of revicwiag HLR3B cases, in which unfair

Iabor practices have beea cmiited by enploysrs, for possidle report-

able activities umdex Sectiom 203(a) (3) of the LSOA. Selected cases

4a which an exployer hus falled to £ile am I2~10 will Le sent o the

appropriate Arez Office aad this Office will request that a Progr=a 8

case bs opened acd s 1nvest.~ntinn cuaducted. .
-—Certaia questicns may .nriae Tegardinz what noneys or expenditures are .
to be roported and whera the investigator is to "look" for such paymeats -
b7 eaplcycra. Such questions may be rore forthcoming when the inveszi-
zatica doaa not uncovesr a direct paymeat to sn individual vho was involved
in the ccomission of ra unfalr labor practice. In thesc Instances, the
" davestigator must consider tha 'possibility of :indirect payments. For
ewxple, vhsre supervisoxs on pany tine at ted £o intexfexe with .
202 prevent-employecs from joinizg a labor un:lun, that porzion of the . .
'-upa.—.rﬁssrs" ‘salaries which can ba ascribed to tha gommxisaion of wofalr  __.
" iabor pmcucu are connid-:ted zzpa.}i:w-u for vni.:h an mplayer =ust }
xeport. .- T, . <.

" In comection v:lth this subject, I am attaching copiea of-“thres rulirzs
froa tha Solicitor of Labor to assist your investigators and which €aa
' " be nsed ax zuidalines in Investigating possible 203(a)(3) violatioas.

Althcugh thera rulingo dsta from the 1960s, they,still contime to e . o
in forco sines thérs hao bom no change in philosophy by the Nepartme=t. - . - -..
with zegard to this comcapt of “split inccma.” Review of that porcion .

-~of-the IMPDA Interpretative Mamual pertaining to employ=r xepoxts iz . . __ ..
sugcested by all IMSA iovestizators. Particular atteation shoald be .
diracted to S —t;.oan 255.100, 255.200, and 266.200.

Attachacats R

cc: P. Eliap - o ) . ° . A

T. Gilzareia - . - .
J. Jackson . - : .
Va. Mcbladigama - : .
T. Sheehan . . .
3. R. Withers :

4SE31S:JSARTIZLLI ct . . . .

. FOETNSOCGER:bAL 1/23/80 .. - . . . )

cc: EI9; Chron
Rr-N5109; Mr. Santelli

LMSE:DIS: JSantellizhdl  1/23/80 . ] N
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ATTACHMENT 10

LIMSA Focus

&

u.s. Depanmenl of Labor
Labor-N Services A

LMSE Steps Up C

The Office of Labor-M Standards Enf
(LMSE) has sharply mpped up its enforcement of Labor-
Act (LMRDA) pro-

Itant Enf

visions ploy md labor
to report activities that are aimed at influencing how workers
ise their coll rights.

Assistant Secretary William P. Hobgood said that since
October 1, 1979, IJJSE has npencd about 175 cases in-
volving employ 1 tod ine if they have
engaged in acnvmes lhll should be reported to the Labor
Department. This is in contrast to 33 such cases opened in
all of fiscal year 1979.

Richard Hunsucker, acting LMSE director, said that most
of the activity has been in the South, but all regions of the
country are involved.

Under the LMRDA, also known as the Landrum-Griffin
Act, employers must file reports if they hire a labor relations

to p de ploy about ising’ their

collective bargaining rights or to obtain mformauon about

union activities. The consultant must also file reports on

" these activitics. Employers generally must also file reports if

they spend money to interfere with, restrain or coerce em-

ployees in their rights to organize and bargain collectively
without involving consultants.

Many of these activities are prohibited by the Labor-
Management Rehllons Act (also known as the Taft- Hmley
Act), which is ads by the National Labor
Board (NLRB). They are classificd as unfair labor practices,
and the NLRB can move to have them stopped.

When employers or consultants fail to file required reports
on their activities, LMSE issues demand letters asking for
compliance with the law. Failure to respond to the demand
letters by filing the reports can result in the employer or
consultant being taken to court. If, after a court order, re-
ports are still not filed, contempt citations can be issued.
Criminal penalties are available for willful failure to file re-
pons or knowingly filing an mucunle report.

Secretary Hobgood said the i d activity in
LMRDA employer and g is due largely to
the growing number of and specific all

with supporting documentation being lodged with LMSE by
unions, whlch hnve become mcrelsmgly sensitive to what
lhcy P ities on the part of
employers and consulums

A policy change has also made enforcement of this aspect
of the law a high pnomy management objective—a priority
equal to the i ion of union embezzl com-
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plaints, Hobgood said. The only higher priority in LMRDA
enforcement is given to complaints of union election viola-
tions, which under the law must be glven ﬁm mennon

The i d case activity is i I cases
are being sent to LMSA field offices for investigation as
they arise. At the same time, LMSE is reviewing NLRB
cases because of the overlap between the LMRDA and the
Labor-Management Relations Act under NLRB jurisdic-
tion. When such cases appear to involve activities that
would require reports to be filed under LMRDA, they are
sent to LMSA field offices for investigation.
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ATTACHMENT 11

(Handwritten Note in the Files of Jacques

.Syl Knitwear, Inc. - Case No. 32-6170)
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ATTACHMENT 12
(Hand tten Note in the F11es of Jacques
S;l ‘I:::l.twe:r Inc - Case No. 32- 617c) . q/}z lp{
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ATTACHMENT 13

Rep'y 1o tne Altentizn ¢!

January 25, 1982

MEMORANDUM FOR: " Jim Greene
Acting Chief, BCI M}
FROM: " Charles M. W1111amson 'H
SUBJECT: Cases Nos. 60- 6501(kawasak1 Motors);

64-4754 (House, Holmes & Jewell);
31-12898 (Northwest Medical Center);
62-6689 (Marathon Electric);

51-5062 (Kelvinator)

I have reviewed the files in the above captioned cases. The SOL
recommended closure of Marathon Electric and Kelvinator some time

ago because of the trivial nature of the incidents disclosed by the
respective investigations. I agree. Kawasaki Motors and Northwest

* Medical Center involve only the so-called "split income!" theory - - - --—-
(Employer must report pro rata share of supervisor's income when he ’
engages in persuader activities). House Holmes and Jewell involves
alleged reportable activity under Section 203(b)(1l) of the IMRDA.

There was alleged direct contact between an attorney acting on behalf
-of the employer, Wycot Corporation of Hot Springs, Arkansas and the -
‘employees of the employer. The evidence in the file concerning

these contacts essentially consists of the vague, contradictory and
uncorroborated opinions and suppositions of a group of employees.

This evidence, which goes to the persuader nature of the attorney's
activities, is inadequate. . While we ,lg-Aave previously sent a demand
‘letter (dated January 7, 1981), I do believe we could sustain even

the lightest burden of- proof (preponderance of the evidence) on_the
persuader nature of activity. Accordingly, we should close the case.

If the remainder of these cases (and I understand we have a large .
number) resemble these, we should move to close them. I do not
believe I need to review each file. Cases of a doubtful nature

should be handled in conference. Cases and/or allegations involving
"split income" theories and so-called "igdirect contact" theories
concerning consultants (alleged contacts by consultants with employees
through supervisors) should be closed. The SOL is presently engaged in
going over their 60-odd Reporting and Disclosure cases to weed out )
those involving such contentions. Those which they recommend closing
will be returned to this Office for appropriate action. i
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ATTACHMENT 14
pates  MAR 51982

MEORANDUN POR RICHARD G, NUNSUCKER, DIRECTOR, LMSE

'SUBJECT: Policy Guidance in Title -I1 Employer-Consultant Reporting Cases -

Thio memorandum s written in order to clarify issues that have.been
encountered with respect to the employer/consultant reporting cases. .

Hencoforth, the following policy should be followed in processing these
casos. Cases and/or allegations involving "aplit income" theorics and
so-called "indirect contact" theorics concerning consultants (allejed
contracts by consultants with esployces through supervisors) should bo
closed. These arec entested theories in that they have no lezal precedent,
With our limited resources and the large number of open employec/counsultant
cases on hand, we must give priority to those cases and/or allecations in-
volving issues with legal precedent. Ixauwples would include direct contact
involving persuader activities or information gathering or coercion by
consultants.

Cases that have been opened on a basis other than a complaint should also
be closed., We have to give priority to complaint cases.

In the noar future we may want to reconsider our policy 1f the NLRR has
already resolved the i{ssue and ruled on it. At this point we have estab-
11shed no cut-off date (from the date of the activity which precipitated
the reporting requirewent) for requesting reports.

< I //Cal
Ronald J. St. Cyr
Deputy Aseistant. Secretary
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ATTACHMENT 15

U.S, Dl T OF LALOR .
LABOP.—I-‘.-‘:\'.-'&GEL_-T SZ. CES ADMINISTRATICN
JASHINGTON TJUN 27 1923

LATOR-MANAGE!ENT SZRVICES ADMINISTRATION “-OTYCE NO. 12-32

SU3JECT: Policy Guidance in Title II Evployer-Coasultsnt Reporting Cases

1. Purpose. To ensure effective control and timely processing of

Qubs..antive conElaints)in employer/consultant reporting cases.

2. Background. In response to_i_.ncre:'sed interest during the last two

years in the disclosure of Consultant and Employer Reports over 400

" v —__

employer/consultant cases were op , a on a plaint
basis.

During this period numerous problems and issues were encountered with
respect to the employer/consultant reporting cases. Many of these
issues involved ‘theories that were untested in that they had no_legal
precedent. ..

Ralhdatoio,

With our limiYed respurces _and the large number of open enoloLe_rj
consulLant_cases_on_hand_we must.give.. priotity to_those cases and/or
allegations involving issues with Jega:l pmmfke: Exasples would™
include direct contact involving persumncuvities or information
gathering or coercion by consultants.

3. Directives Affected. This Notice augwments Chapters 28 and 29 of
the LMSE Manual,

4., Action Reoguired

A. Cases and/or allegations icvolving "split income" theories and
so-called "indirect contact” theories concernircg cozsultants
(alleged contacts by consultants with ecployees through supervisors)
should be closeds

B. Cases that have been opened on a basis other than a complaint should
be closed.
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Date =nd Cancellation.

This Notic fective fcm2:diately
elled ysaa its incovporztion ia Chizdtass 28 gnd 29 of the

7 “3ichard G. Bunsucker
Tirector, Office of Labor-Manageazent
Standards Enf

Distr.: EB-1

F-2
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ATTACHMENT 16

Reporting Agreement

An agreement between LMSA and
the National Labor Relations Board
will make it easier for the Office of
Labor-Management Standards En-
forcement's Branch of Technical
Assistance and Disclosure to obtain
the name and address of all newly
formed labor organizations.

‘The Board will supply the name
and address of all new labor
organizations to LMSE when they
are certified as bargaining agents.

Early identification of new labor
unions will enable LMSE to promote
and ensure immediate compliance by
newly certified unions with the
reporting requirements of the Labor-
Management Reporting and
Disclosure Act.

Before the agreement witlr the
NLRB was worked out, LMSE had
to rely exclusively on new unions to
report voluntarily their existence to
the agency.

LMSA FOCUS is a bi-monthly
publication of the Labor Manage-
ment Services Administration.
LMSA Information Office:
(202) 523-7408.
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